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This is an appeal from a decree of forfeiture

and condemnation entered against the American

schooner TAHOMA and W. Pierce, claimant, by the

District Court for the Territory of Alaska, Division

Number One, at Jimeau, in November, 1935, for



violation of the shipping and custom laws (46 U.

S. C. A. 23, 41, 60 and 808, infra, pp. 30, 31, 34).

STATEMENT OF FACTS

On March 31, 1925, at the port of Ketchikan,

Alaska, the American fishing schooner TAHOMA,
through her then sole owner and master, W. (Win-

nie) Pierce, claimant herein, received a certifi-

cate of registry. Thereafter and until her seizure

by the Coast Guard on the high seas off the coast

of Alaska, on Sept. 13, 1934, she was engaged in a

foreign trade, to wit, transporting her catches of

halibut from the high seas to the foreign port of

Prince Eupert, Canada, for transhipment by rail

through Canada to American markets, duty free.

The TAHOMA continued in command of the

claimant Pierce, as master, until May, 1933. By that

time she had become so heavily indebted to F. E.

Hunt, Ltd., a Canadian corporation, managed and

controlled by O. W. Mckerson and M. F. Nicker-

son, subjects and citizens of Great Britain, that

said corporation induced or coerced the intervenors,

the Atlas Engine Co., and the Fishing Vessel Own-

ers' Marine Ways, both of Seattle, Wash., to agree

to its taking over the management, operation and

control of the TAHOMA. In pursuance of this

agreement, F. E. Hunt, Ltd., removed Pierce from

command of the TAHOMA, replacing him with

an American citizen, one John Arthur Johnson,



also known as Arthur Johnson, and appointed

Pierce master of the American schooner Wave,
which was similarly indebted to it. P. E. Hunt, Ltd.,

also placed aboard the TAHOMA Antone Martin-

sen, a Canadian, who had been recently master of

the Canadian schooner Livingstone until she was
wrecked, and who was actually in charge of the

TAHOMA until her seizure.

On Sept. 17, 1934, the United States instituted

suit against the TAHOMA, alleging two grounds

of forfeiture in its libel, to wit, 1, an unlawful and

fraudulent transfer, in whole or in part, of said

vessel, by way of trust, confidence or otherwise,

on or about May 29, 1933, by Pierce to P. E. Hunt,

Ltd., a citizen and subject of a foreign state, and

failure to surrender her certificate of registry to

the Collector of Customs for the district of Alaska;

and, 2, the unlawful and fraudulent use of said cer-

tificate of registry in a foreign trade by the TA-

HOMA after she was no longer entitled to the

benefit thereof by reason of the alleged trans-

fer (Sees. 4146, 4189 E. S., 46 U. S. C. A. 23, 60 and

808, infra, pp. 30, 31, 34). Pierce filed his claim of

ownership and answered, admitting all the allega-

tions of the libel except those as to the transfer of

the vessel and the unlawful and fraudulent use

of its certificate of registry. The TAHOMA was

released on bond.

The Atlas Engine Co. and Pishing Vessel Own-



ers' Marine Ways intervened, asserting maritime

liens. All the witnesses, except those whose testi-

mony was taken by intervenors to establish their

claims of liens, were heard in open court. The court

found for the libellant. The claimant Pierce ex-

cepted to the findings on the ground that they are

"contrary to and unsupported by the evidence,"

and in addition excepted generally to the decree.

Appellee contends that the evidence shows that

the TAHOMA was transferred to F. E. Hunt, Ltd.,

an alien. Appellants contend that such transfer

was merely in pursuance of an arrangement with

Pierce under which Himt, Ltd., was to manage

and operate the vessel until her indebtedness was

paid off. The questions raised concern the admis-

sibility of evidence and its sufficiency.

SCOPE OF THE ARGUMENT:

An explanation as to the scope of appellee's

argument is deemed necessary because of the

failure of appellants to observe the rules of this

court in the prejDaration of their brief. The brief

sets forth no specification or errors and does not

clearly present the questions and points of law relied

on. There is an improper grouping and argument

{Eastern Oil Co. v. Holcomh, 212, F. 126, 129, CCA-8)

under the heading of "Proposition Number Two"
(brief p. 19) of six of the nine assignments of error



relied on. These six assignments predicate error

on exceptions to the court's findings on the ground

that they are ''contrary to and unsupported by the

evidence," to the court's refusal to make findings

and to its decree. Moreover, to add to the difficulty

of extracting the precise questions presented imder

this cryi3tic heading, the court's findings and ap-

pellants' requested findings deal largely with pro-

bative instead of ultimate facts. Apparently these

assignments are all directed to the question of the

sufficiency of the evidence to support the decree,

except assignment XV (R. p. 265), which is based

on a general objection to the decree. As it is well

settled that such an objection presents nothing for

review no further question is presented under

"Proposition No. Two":

Dayton Rubber Co. v. Sabra 63 P (2) 865

(CCA-9)

Greenway v. U. S. 61 F (2) 738 (CCA-10)

Eliminating the probative facts we find that

the ultimate and essential facts found by the court

and to which the argument under "Proposition

Number Two" must be deemed to be directed are,

—

1. That there was a transfer by way of trust,

confidence or otherwise of the TAHOMA to an

alien, with a consequent interest in her profits;

2. That there was no surrender of her certifi-



cate to the Collector of Customs within eight days

after her arrival in the United States following

such transfer; and

3. That after such transfer the TAHOMA was

engaged in a foreign trade under her original cer-

certificate of registry. The conclusion of law is

that the TAHOMA became forfeited under the

first and second causes of action.

QUESTIONS PRESENTED:

I.

Did the court err in denying claimant's motion

to dismiss the libel at the close of libelant's case

on the ground that the evidence to sustain the libel

was insufficient?

n.

Does the evidence show such a transfer of the

TAHOMA, in whole or in part, by way of trust,

confidence or otherwise, to an alien, as to sustain

the forfeiture?

ni.

Is a letter from a legal officer of the U. S. Cus-

toms Bureau to the claimant, dated Aug. 29, 1933,

pm"porting to be in reply to one from him which

was not produced and to prove the contents of

which no offer was made, and stating that the



"Bureau perceives no objection to the consul is-

suing free entry documents for the fish taken by

the TAHOMA at the present time," admissible?

IV.

Is Section 1615, Title 19 U. S. C. A., by s^irtue

of the provisions of Sec. 328, Title 46, U. S. C. A.,

applicable so as to cast the burden of proof on

claimant after a showing of probable cause for

seizure ?

ARGUMENT
1. THE COURT DID NOT ERR IN DENY-

ING MOTION TO DISMISS THE LIBEL AT
THE CLOSE OF LIBELANT'S CASE FOR IN-

SUFFICIENCY OF EVIDENCE TO SUSTAIN
THE LIBEL

A motion to dismiss a libel at the conclusion

of the libelant's case for an insufficiency of the

evidence to sustain the libel is improper in admir-

alty (1 R. C. L. 432, Sec. 40; The Fersiana 158 F.

912, DC; Bull v. New York, 167 F. 792, cert. den.

214 U. S. 526). Moreover, the objection was waived

by the subsequent introduction of evidence and

the failure to renew the motion at the conclusion

of all the evidence.

Union Pac. Ry. v. Daniels 152 U. S. 684, 688

American Film Co. v. Reilly 278 P. 147, 148

(CCA-9)
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II: EVIDENCE IS SUFFICIENT TO SHOW
SUCH A TRANSFER OP OWNERSHIP OR IN-

TEREST IN THE TAHOMA TO AN ALIEN AS
TO SUSTAIN THE FORFEITURE

A determination of the question of the suffi-

ciency of the evidence to sustain the forfeiture ne-

cessitates a rather lengthy review of the evidence,

in the light of the rules that the evidence for the

appellee must be viewed most favorably and every

reasonable inference deduced therefrom; and that

unless the finding of the trial court is clearly wrong

or there is no substantial evidence tending to sup-

port such finding, the decree must be affirmed. Not-

withstanding these rules appellants confine their

argument to a discussion of evidence introduced

on their behalf, which merely presents a conflict.

1. Formation of Conspiracy to Transfer TA-

KOMA to Alien.

Until May 29, 1933, the American fishing

schooners TAHOMA and WAVE were owned and

commanded by B. A. Petterson and W. Pierce,

respectively. By that time both vessels became

heavily involved in debt, principally to F. E. Hunt,

Ltd., of Prince Rupert, Canada, an alien corpora-

tion (R. pp. 38-39). The TAHOMA was also in-

debted to the Atlas Engine Co., and the Fishing

Vessel Owners' Marine Ways of Seattle, Washing-
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ton, intervenors herein. F. E. Hunt, Ltd., acting

tlirougli its manager, G. W. Nickerson, conceived

the idea of taking over the WAVE and TAHOMA,
replacing Pierce with Tony Martinsen, an alien,

as master of the TAHOMA, securing the endorse-

ment of the name of John A. Johnson, an American,

as master on her certificate of registry to give the

transaction the appearance of compliance with the

laws of the United States, and continuing her op-

eration under American registry in order to se-

cure exemption from the pajanent of the duty of

2c a poimd on her catches of halibut.

Before putting this plan into effect, F. E. Hunt,

Ltd., sought the acquiescence of the intervenors,

and on May 18, 1933, wrote them outlining the

plan (Libelant's exhibit No. 2, R. pp. 54-57). Of

especial significance is the following extract from

that letter (R. p. 56)

:

''We have about persuaded him (Pierce)

to make a trade, taking for his equity (in the

Tahoma) a small American boat (the Wave)
that would cost about $2500, thus bringing the

entire obligation, including interest to date,

to about $11,000.

''We would be agreeable to dividing between you

and the Atlas Engine Co., 50% of her earnings after

insurance and upkeep has been taken care of."

F. E. Hunt, Ltd., also indicated in this letter its

willingness to sell the TAHOMA.
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The intervenors considered this proposal, and

wrote in the margin of this letter, Exhibit No. 2,

supra, the following:

''They taking title from Fierce."

"If you are taking title loe agree to accept"

''Trading another boat and therefore become

owner.

indicating the construction placed upon this

letter by them. These notations, for some reason,

were improperly omitted from the printed record,

but their existence is established by the testimony

(R. pp. 86-87). On May 31, 1933, intervenors an-

swered (Libelant's Exhibit No. 3, R. pp. 58-59)

evincing an imwillingness to enter into the pro-

posed arrangement and stating:

"As we understand it, you Jmve tied up the TA-
HOMA and intend selling or trading it to some other

party who will be more adapted to operating the boat

than Pierce."

This construction in view of the circmnstances

and the object sought to be attained, was entirely

reasonable and was neither denied nor corrected by

Hunt in subsequent correspondence on the subject.

On the contrary, in its reply of June 5, 1933, Hunt,

Ltd., threatens intervenors with the possibility of

proceeding against the TAHOMA under Canadian

law, which would result in the loss of their liens,

and continues:
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'*In the event of you not accepting this

and 5^<? sJiould decide to let the boat operate

out of here, we do not see where there would
be any obligation on us to apply any of the
surplus earnings to your account." (Libelant's

exhibit No. 4, R. pp. 60-62).

After receiving this threatening letter, the in-

tervenors became tractable and signified a will-

ingness to agree, for in their letter of June 12, 1933

(Libelant's Exhibit No. 5, R. pp. 63-64) they state:

'7f is our understaning that there is now
approximately $8500 against the boat and that
you intend turning over to Capt. Pierce a boat

worth $2500, which will raise the total obliga-

tion to $11,000. Capt. Pierce is to convey the

TAHOMA to you. The boat will then proceed
to work itself out of debt.

"We will appreciate hearing from you as

to just what you intend doing in regard to turn-

ing over the above vessels and who the new
captain will be.

"Hoping this will enable you to go ahead
and close the deal in time to profit from the

season's fishing, we remain."

The power to "turn over vessels,'' appoint masters

and the right to share in the profits implies domi-

nion and control that is absolutely inconsistent

with the absence of ownership.

F. E. Hunt, Ltd., under date of June 17, 1933,

(Libelant's Exhibit No. 6, R. p. m), replied:
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"We have arranged with Capt. T. (Tony)
Martinsen, one of the most successful of fish-

ing captains, who recently lost his boat, to take

out the Tahoma. If this man were an American

citizen, we are satisfied he would buy the boat,

and it is just possible, should he be able to

arrange with some American in whom he has
confidence as a partner that he might decide

to buy it."

Here is an admission that Martinsen, an alien, was

to be master. Nickerson testified that Martinsen

was in command of the TAHOMA because of John-

son's inexperience (R. p. 193)

That the placing of Martinsen aboard the TA-

HOMA was not done in ignorance of law is ap-

parent from the following extract from the same

letter, supra:

"This company's (P. E. Hunt, Ltd.,) debt
must remain in exactly the same status as it

is now, as foreigners cannot have an owner-
ship in an American vessel. Possibly we will

allow the register to stay as it is, as there is nothing

Pierce could do if he wished. We will however, have a

bill of sale, signed in blank, so that it could be used

instantaneously, if so desired.

"In connection with the boat (American
schooner Wave) ^f'^' ai'^ transferring to Pierce

there is some little work to be done on her and
as soon as We get our bills we will send you a
statement of just what the total indebtedness
against the Tahoma will be."
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The foregoing correspondence reveals the illegality

of the entire scheme. To the eyes of the Ameri-

can customs officers, 'Hhe debt must remain in ex-

actly the same status." The language that "possi-

bly we will allow the register to stay as it is, as

there is nothing Pierce could do if he wished," is

not that of a mere lienor or creditor. As a pre-

caution against Pierce's doing anything about it,

a bill of sale would be taken in blank so that it

could be used instantaneously. Pierce could not

complain without disclosing his part in the con-

spiracy. If, however, he rebelled, a stroke of Nick-

erson's pen would have completed the instrument

conveying title from Pierce to Hunt. It should be

noted that it is stated a boat "was being trans-

ferred'' to Pierce. It is difficult to see why the

Wave should be transferred to Pierce if the TA-

HOMA had not been taken from him. What other

consideration could Pierce, an insolvent, give for

the Wave?

The foregoing amply shows a conspiracy be-

tween F. E. Hunt, Ltd., claimant Pierce, B. A. Pet-

tersen, John A. Johnson, Antone Martinsen and

the intervenors to defraud the United States of

its revenue and of the function, authority and

right to have its vessels owned and commanded by

its citizens. The evidence also shows that in pur-

suance of this conspiracy Pierce transferred his



14

equity in the TAHOMA to F. E. Hunt, Ltd.; that

Antone Martinsen, an alien, was secretly placed

in command as master; John A. Johnson openly

placed aboard the TAHOMA as dummy master to

facilitate the evasion of the laws of the United

States; the TAHOMA was operated in foreign

trade as before and 318,000 pounds of halibut ship-

ped, via Canada, into the United States as the

product of American fisheries on which the duty

of $6,300 was not paid (R. p. 131).

2. Transfer and Operation of Tahoma.

So much for the evidence of the formation of

the conspiracy. The scene now shifts to its execu-

tion, principally in the operation of the TAHOMA.
It was necessary for Johnson, the pseudo-master

of the TAHOMA to appear at the consulate in con-

nection with his appointment (R. p. 155), and

later to clear the vessel for American waters. Upon
doing so Johnson told the consul that he had had

no experience as a master and did not consider

himself qualified to act as such (R. pp. 125-126).

But since Johnson was able to satisfy the consul

that he possessed the one essential qualification

of citizenship, his name was endorsed on the TA-

HOMA 'S certificate of registry as master. It was

now common gossip along the Prince Rupert water-

front that F. E. Hunt, Ltd., had taken over the

TAHOMA for debt (R. pp. 152, 164-165). It eventu-
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ally reached the ears of the American consul, who
deemed it his duty to investigate. Even though he

had not been apprised of such gossip, he was

authorized by law to inquire into the ownership

status of American vessels, particularly in the

event of a change of masters (R. pp. 122, 148, 154,

156) and it was his duty to ascertain what halibut

was the product of American fisheries and en-

titled to exemption from the duty (R. pp. 122, 150,

157-158). He questioned Johnson and reduced his

statements to writing (Libelant's Exhibits Nos.

11, 15, R. pp. 127, 175). In them Johnson states

that he was employed by F. E. Hunt, Ltd., ostens-

ibly as master but actually to enter and clear the

vessel because of his American citizenship; that

for this he received extra pay, but that Antone

Martinsen, a Canadian citizen, was actually the

master and received the pay of master. G. W.

Mckerson testified that one of these two statements

is the nearest correct of the three written state-

ments made by Johnson, but failed to identify the

statement to which he thus referred (R. p. 195).

On October 10, 1933, when the TAHOMA enter-

ed the port of Petersburg, Alaska, Deputy Collector

of Customs Vernon, secured an oath of the master

as to the ownership of the TAHOMA, as required

by Sec. 42, Title 46 U. S. C. A., and Article 34,

Chapter 2 Customs Regulations, infra pp. 32, 34, 35)

which was received in evidence as Libelant's ex-
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hibit No. 10 (R. p. 120). In it Johnson states that

he was employed by P. E. Hunt, Ltd., as master

of the TAHOMA and given to "understand that

W. Pierce was the owner "so far as I was con-

cerned in answering questions and signing papers

pertaining to the vessel,"^ and

"That from the beginning of my employ-
ment, I was given to understand that / "was

master of the vessel in name only and that I
was to be guided in all matters of the vessel by
Tony Martinsen, a Canadian citizen, so far
that on leaving the dock I was to turn over

the navigation of the vessel to Tony Martin-

sen, that I would revert to the position of

fishermen, and that I would perform the duties

of such a fisherman,"

and that he (Johnson) would receive extra pay

for acting as master in order that Tony Martinsen

would not have to appear before the U. S. Cus-

toms officials.

On the cross-examination of Woodward, Ameri-

can consul, proctor for claimant annoimced that he

would demand that the affidavit of John A. John-

son taken just before he died be introduced (R.

p. 163). Proctor for libelant immediately offered

it in evidence, and this otherwise inadmissible af-

fidavit was received in evidence and appears as

libelant's exhibit No. 13 (R. pp. 163-166). In it

Johnson deposed that he heard on the waterfront

about May 22, 1933, that he was going to be made
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master of the TAHOMA; that the next day Antone

Martinsen asked him if he would act as master

of the TAHOMA and clear the boat for him; that it

was common gossip that Hunt had taken over the

TAHOMA. Milward Mckerson, Secretary-Treas-

urer of F. E, Hunt, Ltd., (who with G. W. Nicker-

son, ran the business of F. E. Hunt, Ltd., R. p. 30)

told him that Martinsen was to be the captain and

affiant was to act as master for the purpose of

clearing the boat, for which he would receive 5%
extra. Three weeks later affiant was notified of

the sailing date by Martinsen. The check for the

fish sold by the TAHOMA was made out in af-

fiant's name and turned over to Nickerson who

paid off the crew in cash; that fuel for the TA-

HOMA was paid for by F. E. Hunt, Ltd.; that

affiant never received any orders from Pierce;

that Pierce was never aboard the TAHOMA and

that all of affiant's orders came from Martinsen

(R. pp. 164-165).

Moreover, Martinsen was seen docking the

TAHOMA at Prince Eupert, while Johnson was

on deck (R. pp. 129-130). Testimony of the wit-

nesses Hanson, Sonderland, and Monson established

the fact that a master himself docks his vessel if

he is on watch or on deck (R. pp. 179-183).

When the American consul notified prospective

fish buyers at Prince Rupert of the possibility that
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the duty of 2c a poimd on halibut would be assessed

against the catches of the TAHOMA, it was F. E-

Hunt, Ltd., who guaranteed payment of the duty

(R. p. 132).

After the close of the 1933 fishing season, and

just before the 1934 season commenced, F. E. Hunt,

Ltd., rendered an accounting of the TAHOMA 'S

earnings to intervenors and stated, (Libelant's Ex-

liibit No. 7, R. p. 67)

:

"^We have arranged to have the same cap-

tain (Martinsen take the boat out that had
her since midseason last year, as we have every
confidence in him. While "we are not in a posi-

tion to send you any money just now, w^e will

try to send you some as early as possible.

ii''We will mail copy of new insurance
policy."

The TAHOMA 'S new owner kept up the insur-

ance (R. pp. 61-67), made an accounting of her

earnings and later distributed her profits (R. pp.

99-100-101, 114). The statute prohibits aliens from

becoming interested in the profits of American

vessels (46 U. S. C. A. 19, 23, infra, pp. 29, 30).

Appellants point to the failure of the appellee

to produce documentary evidence of the transfer

of the TAHOMA. But a violation of law is seldom

attended with the execution and delivery of formal

documents, and guilt is not yet made to depend
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on the production of documents attesting that fact.

The argument is made that the appointment of

Johnson as master under the supervision of Mar-

tinsen was lawful. By a parity of reasoning it would

be lawful for an alien to own and operate an

American vessel by the device of a dummy owner

possessing the requisite citizenship. The appoint-

ment of a dummy master is a plain violation and

would not have been resorted to had the TAHOMA
not been transferred to Hunt, Ltd. For no other

reason would a dummy master be hired at consid-

erable expense for a vessel trying to work herself

out of debt.

A like situation was involved in the Margaret,

9 Wheat. 421, arising under the same statute. The

real master masqueraded as a passenger. Since the

TAHOMA was not authorized to carry passen-

gers, Martinsen, her real master, masqueraded as

a fisherman. The language of the court in that case

is particularly appropriate to the case at bar:

''The Legislatm-e foresaw that it would be

impossible for the officers of the government

to ascertain the secret intention of parties, or

the object of ostensible transfers or owner-

ship. Whether such transfers were bona fide, or

colorable, for meritorious or illegal purposes,

were matters of private confidence, and could

rarely be ascertained by competent and dis-

interested proof. To admit secret transfers of

ownership to any person, and especially to
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foreigners, and allow at the same time, to the

sliips, the full benefit of the American charac-

ter, would be hazarding the main objects of

the act ; it would invite all sorts of contrivances

to evade the laws and disable the government
from possessino- means to detect frauds" (9

Wheat. 419, 424).

3. Transfer of Wave in Exchange for TA-

HOMA.

The transfer of the American vessel Wave by

F. E. Hunt, Ltd., to Pierce necessarily throws light

on the transfer of the TAHOMA to F. E. Hunt,

Ltd. Prior to May 29, 1933, B. A. Petterson, an

American citizen, was owner and master of the

Wave (R. p. 133). At about that time F. E. Hunt,

Ltd., transferred the Wave to Pierce free and clear

of all incumbrances (R. p. 225) and Pierce became

its master. Petterson however, found himself with-

out employment (R. p. 73) but on February 27,

1934, after the resignation of Johnson as nominal

master of the TAHOMA because of ill health, Pet-

terson was appointed master of the TAHOMA in

order that the evasion of the shipping, customs and

revenue laws of the United States might be con-

tinued. Petterson told the American consul that

he had transferred the Wave to F. E. Himt, Ltd.,

for her debt (R. p. 144) and Mckerson testified

that this was substantially true (R. p. 206). Pet-

terson had executed a bill of sale of the Wave
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that had been made out by F. E. Hunt, Ltd., (R.

p. 173) which was delivered in May or June, 1933.

Although possessed of the legal title to the Wave
from that time, F. E. Hunt, Ltd., did not record

the bill of sale or obtain a Canadian registry until

in May, 1935 (R. pp. 214-216). Undoubtedly the

seiziu'e of the TAHOMA made it appear too haz-

ardous to continue the operation of the Wave im-

der American registry.

It should be noted that while appellants frank-

ly admit the Wave transaction (Brief p. 16-17)

they contend that this "couldn't happen" to the

TAHOMA.

4. Evidence on Behalf of Appellants.

In addition to the claimant, the only witness

produced for the defense is G. W. Mckerson, man-

ager of F. E. Hunt, Ltd. Neither Petterson nor

Martinsen appeared nor was their absence ac-

coimted for. It is clear that they were in a posi-

tion to testify fully upon the issues. The attitude

and demeanor of Mckerson and the claimant while

testifying were such as to evoke unfavorable cri-

ticism on the part of the court. In its opinion (R.

pp. 250-251) they are characterized as halting, eva-

sive and generally unsatisfactory witnesses.

Moreover, as already pointed out, Mckerson ad-

mitted that the statements of Johnson made to
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the consulate, to the deputy collector of customs at

Petersburg, and to the Department of Justice be-

fore his death in Arizona, are substantially cor-

rect. He also admitted the genuineness of the cor-

respondence between F. E. Hunt, Ltd., and the

intervenors (Libelant's Exhibits Nos. 1 to 8) but

seeks to avoid the implications of these exhibits

by asserting that he deliberately misled the inter-

venors in order to insure the final acceptance of

his proposal to take over and operate the TA-

HOMA. Thus, with reference to libelant's exhibit

No. 6, written in answer to intervenors letter (Li-

belant's exhibit No. 5, R. pp. 63-64) he testified:

"In the final letter (Libelant's exhibit No.

6, supra,) I didn't think it good business to

tell them (intervenors) that we were not tak-
ing the boat (Tahoma) over, so I told them
it (the transfer) was completed and we would
take a blank bill of sale. He (Pierce) threw
himself on oirr mercy and I thought it best

to carry on correspondence with the Atlas En-
gine Co., on the assumption that would be done
—that they might be more ready to give an
extension if they thought Pierce was clear of

it (the Tahoma) already." (R. p. 79).

Thus, it appears that Nickerson who asserts that

he is merely a creditor, was perfectly willing to

brand himself as dishonest and to assume the char-

acter of a knave if by doing so he could only de-

ceive the court into believing that the illegality
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with wliicli the entire transaction appears tainted,

is strictly confined to his person.

But it is now argued in the brief (p. 36) that

as these inculpatory letters were written in the

usual course of business, without any attempt to

conceal their object, that in itself is proof that

the acts w^hich were done were innocent. It will

thus be perceived that first there is an attempt to

explain away their character by the confession that

Mckerson was deceiving* intervenors; then in their

brief the inconsistent position is taken that they

are true, but that since there was no attempt to

conceal, they must be above suspicion. Of course,

Himt, Ltd., never dreamed that this correspondence

would come under the scrutiny of U. S. Customs

Agents.
"-t)'

The remainder of Mckerson 's testimony is

so self-contradictory and inconsistent that it is en-

titled to but little credence. Early in his testi-

mony he attempted to testify that he did not know

whether Tony Martinsen was a Canadian citizen

(R. pp. 70-71) in the face of his statement in Li-

belant's exhibit No. 6 (R. pp. 65-66) to the inter-

venors :

"We have arranged with Capt. T. Martin-

son, one of the most successful fishing captains,

who recently lost his boat, to take out the Ta-

homa. If this man zaere an 'American citizen
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In tMs exhibit he also states that "there is noth-

ing Pierce could do if he wished" about the taking

over of the TAHOMA, so completely was he in

Hunt's power. But on the stand Mckerson testified

that Pierce "was willing to do anything with the

TAHOMA to get some little boat to operate in

which he felt he could make a living" (R. p. 76).

In a further attempt to disclaim an ownership

interest Mckerson testified that his connection

with the TAHOMA was merely that of agent for

Pierce, F. E. Hunt, Ltd., and the intervenors (R.

pp. 72, 194, 211). This all-encompassing agency

and attempt to represent sharply conflicting in-

terests necessarily resulted in eventually swallow-

ing one of the principals. The existence of any

such relationship is negatived not only by the

probabilities but the evidence. In Libelant's ex-

hibit No. 4 (R. pp. 60-62) we have the spectacle

of the agent threatening two of his principals with

the loss of the security for their liens, and of

"bluffing" them into submission (R. p. 79), and

indeed Wright, Vice President of the Atlas En-

gine Company, testified that they (the intervenors)

were completely stalled and that F. E. Hunt, Ltd.,

held the whip hand (R. pp. 100-106).

In December, 1934, after the seizure of the TA-

HOMA, G. W. Mckerson went to Seattle and

asked the intervenors to help Mm "out of the hole"
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he had gotten into (referring to the seizure of the

TAHOMA). Wright, of intervenors Atlas Engine

Co., testified that "he (Mckerson) suggested that

we write to Washington and ask leniency. He
wanted us to do what we could to get the action

dismissed" (R. pp. 104-105, 116). Nickerson him-

self admitted that he suggested to intervenors that

they go to their congressmen and "pull wires" to

get the action against the TAHOMA dismissed (R.

pp. 189-191).

Can it be contended that Mckerson was still

acting as agent when he asked his "principals"

to get him out of the hole he had gotten into *? Such

statements and acts show a consciousness of guilt.

Nickerson attempted to justify his actions in this

respect by testifying that "when I get into a jack-

pot I have to make the best deal I can" (R. p.

226V

In Libelant's Exhibit No. 2 Nickerson states

that the Wave which he was to turn over to Pierce

would cost $2500 (R. pp. 56-57). On the stand he

testified "If anyone had offered me $300 for the

Wave, I would have thought he was crazy" (R. p.

207). In his testimony concerning Libelant's Ex-

hibit No. 5 he testified that he "didn't think it

good business to tell the intervenors that we were

not taking the boat over, so I told them it was

completed and we would take a blank bill of
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sale" (R. p. 79). Later lie testified that the reason

for taking the bill of sale was so that she could be

sold without delay (R. pp. 222-223); that he

thought it best to get the thing in a position where

it could be liquidated by the creditors and that

accordingly he wrote them that Hunt would take

a bill of sale, or acquire an equity in the TA-

HOMA and that "along that line we were willing

to give him (Pierce) the Wave under any con-

sideration (R. p. 209).

The source of this unusual power over the

Wave was identical with the source of his power

over the TAHOMA. If he could barter with the

Wave, he could do likewise with the TAHOMA.
By virtue of such bill of sale Hunt's title to the

TAHOMA was complete. Even without it he had

acquired an equitable title that would be undoubt-

edly cognizable and enforceable in the Canadian

courts. He acquired similar title to the Wave in

the spring of 1933, but it was not till two years

later that she was placed under Canadian registry

(R. p. 214). It is probable that he would have con-

tinued operating the Wave under her original cer-

tificate of registry to obtain the duty exemption,

but he had heard that the American consul was

investigating the ownership status of the Wave
and TAHOMA (R. p. 213), and, after the TA-
HOMA was seized he must have feared that the
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Wave would meet a similar fate. No explanation

is offered as to why, if the TAHOMA was to be

operated by Hunt temporarily only, for the benefit

of creditors, it was necessary to buy the Wave for

Pierce.

During the entire period the interest of Nick-

erson and his acts are those of an owner and op-

erator and not those of a lienor. It is conceded

that F. E. Hunt., could have proceeded against

the TAHOMA in their local courts and obtained

title to her and thereafter operated her under Cana-

dian registry. It was from no altruistic motive that

this was not done, but from a desire to avoid the

payment of the duty of 25% and a sale tax of

6% upon such a transfer, as well as the duty of 2c

a pound on her catches of halibut.

By comparison, the testimony of claimant Pierce

is so short and of such little value that one is im-

mediately impressed with the thought that it is

the testimony of one who no longer has a vessel

at stake; that the real claimant is F. E. Hunt, Ijtd.,

and that Pierce, like Johnson, is merely a dmnmy.

Pierce testified that since May, 1933, he had noth-

ing further to do with the operation or nmnage-

ment of the TAHOMi^ did not know who furnish-

ed the bond for her release after her seizure^ or how much

he owed F. E. Hunt, Ldt., on the TAMOHA.
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5. Meaning of ** Transfer by way of Trust,

Confidence or Otherwise."

It is submitted that the term "transfer by way

of tinist, confidence or otherwise" is very compre-

hensive and contemplates any transfer whereby

the requirements as to the manning and ownership

of American vessels are evaded, regardless of the

means or device employed to accomplish such eva-

sion. An examination of the statutes in pari materia

sheds light on the intent of Congress in the use of

the term under consideration.

Sec. 1 of the merchant marine act of June 5,

1920 (46 U. S. C. A. 861) declares:

"It is necessary for the national defense
and for the proper growth of its foreign and
domestic commerce that the United States
shall have a merchant marine of the best equip-
ped and most suitable types of vessels suffi-

cient to carry the greater portion of its com-
merce and serve as a naval or military auxili-

ary in time of war or national emergency,
ultiviately to he oicned and operated privately

by citizens of the United States; and it is de-

clared to be the policy of the United States

to do zchatever may be necessary to develop

and encourage the mai?itenance of such a mer-

chant marine, and, insofar as may not be in-

consistent with the express provisions of this

act, the United States Shipping Board shall,

in the disposition of vessels and shipping prop-
erty as hereinafter provided, in the making of



29

rules and regulations, and in the administra-
tion of sliipping laws keep always in view this

purpose and object as the primary end to be
attained."

This policy is reaffirmed in Sec. 1 of the merchant

marine act of May 22, 1928 (46 U. S. C. A. 891) in

this language:

"The policy and primary purpose declared
in section 1 of the merchant marine act of 1920
are hereby confirmed."

It is clear that statutes having any tendency to

give effect to this policy must be construed in the

light of this express declaration of national policy.

Of first importance are those statutes designed

to restrict the ownership and manning of American

vessels to citizens and providing means to promote

this end and penalties for their violation, to wit:

Sec. 4142 E. S., 46 U. S. C. A. 19:

"In order to the registry of any vessel, an
oath shall be taken and subscribed by the

owner, or by one of the ow^ners thereof, before

the officer authorized to make such registry,

declaring * ^ * that the person so swearing
is a citizen of the United States, AND THAT
THERE IS NO SUBJECT OR CITIZEN OF
ANY FOREIGN PRINCE OR STATE, DI-
RECTLY OR INDIRECTLY, BY WAY OF
TRUST, CONFIDENCE, OR OTHERWISE,
INTERESTED IN SUCH VESSEL OR IN
THE PROFITS OR ISSUES THEREOF;
AND THAT THE MASTER THEREOF IS A
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CITIZEN, NAMING THE MASTER, AND
STATING THE MEANS OR MANNER IN
WHICH HE IS A CITIZEN."

Sec. 4131 R. S., 46 U. S. C. A. 21:

*'If any of the matters of fact alleged in

the oath taken by an owner to obtain the reg-

istry of any vessel, which within the knowl-
edge of the party so swearing are not true,

there shall be a forfeiture of the vessel, togeth-

er with her tackle, apparel, and furniture, in

respect to which the oath shall have been made,
or of the value thereof to be recovered, with
the costs of suit, of the person by whom the

oath was made."

Sec. 4146 R. S., 46 U. S. C. A. 23:

"A certificate of registry shall be solely

used for the vessel for which it is granted, and
shall not be sold, lent, or otherwise disposed
of, to any person whomsoever; * * * and
if an}" foreigner, or any person for the use
and benefit of such foreigner, shall purchase
or otherwise become entitled to the whole, or

any part or share of, or interest in such ves-

sel, the same being within a district of the

United States, the certificate shall, within sev-

en days after such purchase, change or trans-

fer of property, be delivered up to the col-

lector of the district; and if any such pur-

chase, change, or transfer of property shall

happen when such vessel shall be at any foreign

port or place, or at sea, then the master or per-

son having the charge or command thereof

shall, within eight days after his arrival within

any district of the IJnited States, deliver up
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the certificate to the collector of such district/'

* * *

Sec. 4171 R. S., 46 U. S. C. A. 40:

"When the master or person having the
charge or command of a registered vessel is

changed, the owner, or one of the owners, or
the new master of such vessel, shall report such
change to the collector of the district where
the same has happened, or where the vessel

shall first be after the same has happened, and
shall produce to him the certificate of registry

of such vessel, and shall make an oath, show-
ing that such new master is a citizen of the
United States, and the manner in which or

mears whereby he is so a citizen. Tliereupon
the collector shall indorse upon the certificate

of registry a memorandmn of such change,
specifying the name of such new master, and
shall subscribe the memorandum with his

name; and if other than the collector of the

district by whom the certificate of registry was
granted, shall transmit a copy of the memoran-
dum to him, with notice of the particular ves-

sel to which it relates; and the collector of the

district, by whom the certificate shall have
been granted, shall make a like memorandiun
of such change in his book of registers, and
shall transmit a copy thereof to the Commis-
sioner of Navigation. If the change is not re-

ported, or if the oath is not taken, as above
directed, the registry of such vessel shall be

void, and the master or person having the

charge or command of her shall be liable to a

penalty of $100."

Sec. 4172 R. S., 46 U. S. C. A. 41:
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"If any vessel registered as a vessel of the
United States shall be sold or transferred, in

whole or in part, by way of trust, confidence
or otherwise, to a subject or citizen of any
foreign prince or state, and such sale or trans-

fer shall not be made known, as hereinbefore
directed, such vessel, together with her tackle,

apparel, and furnitui^, shall be forfeited. If

such vessel, however, be so owned in part only,

and it is made to appear to the jury before

whom the trial for such forfeiture is had that

any other owner of such vessel, being a citizen

of the United States, was wholly ignorant of

the sale or transfer to or ownership of such
foreign subject or citizen, the share or interest

of such citizen of the United States shall not
be subject to such forfeiture, and the residue

only shall be so forfeited."

Sec. 4173 R. S., 46 U. S. C. A. 42:

"Upon the entry of every vessel of the

United States from any foreign port, if the

same shall be at the port at which the owner
or any of the part owners reside, such owner
or part owner shall make oath that the regis-

ter of such vessel contains the name or names
of all the persons who are then owners of the

vessel; or if any part of such vessel has been
sold or transferred since the granting of such
register, that such is the case, and that no
foreign subject or citizen has, to the best of

his knowledge and belief, any share, by way
of trust, confidence or otherwise, in such ves-

sel. If the owner or any X3art owner does not

reside at the port at which such vessel enters,

the master shall make oath to the like effect.

If the owner, or part owner, where there is

one, or the master, where there is no owner,

refuses so to swear ,such vessel shall not be
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entitled to the privileges of a vessel of the
United States."

Sec. 4131 R. S., U. S. C. A. 221:

**Vessels registered pursuant to law and
no others, except such as shall be duly qualifi-

ed according to law for carrying on the coast-
ing or fishing trade, shall be deemed vessels
of the United States, and entitled to the bene-
fits and privileges appertaining to such ves-
sels; but no such vessel shall enjoy such bene-
fits and privileges longer than it shall continue
to be wholly owned by a citizen or citizens of

the United States or a corporation created
imder the laws of any of the States thereof,

and be commanded by a citizen of the United
States. And all the officers of vessels of the
United States who shall have charge of a
watch, including pilots, shall in all cases be
ciitzens of the United States. The word "of-
ficers" shall include the chief engineer and
each assistant engineer in charge of a watch
on vessels propelled wholly or in part by steam;
and no person shall be qualified to hold a li-

cense as a conunander or watch officer of a
merchant vessel of the United States who is

not a native born citizen, or whose naturaliza-

tion as a citizen shall not have been completed.
In cases where on a foreign voyage, or on a

voyage from an Atlantic to a Pacific port of

the United States, any such vessel for any
reason deprived of the services of an officer

below the grade of master, his place, or a va-

cancy caused by the promotion of another of-

ficer to such place, may be supplied by a per-

son not a citizen of the United States until

the first return of such vessel to its home port;

and such vessel shall not be liable to any
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penalty or penal tax for such employment of

an alien officer."

Sec. 4189 R. S., 46 U. S. C. A. 60:

"Whenever any certificate of registry, to

any vessel is knowingly and fraudulently ob-

tained or used for any vessel not entitled to

the benefit thereof, such vessel, with her tackle,

apparel and furniture shall be liable to for-

feiture."

Sec. 808, Title 46 U. S. C. A.;

* * *"It shall be unlawful to sell, trans-

fer or mortgage,, or, except under regulations

prescribed by the board, to charter, any ves-

sel purchased from the board or documented
imder the laws of the United States to any
person not a citizen of the United States, or

to put the same under a foreign registry or

flag, without first obtaining the board's ap-

proval.

"Any vessel chartered, sold, transferred, or

mortgaged to a person not a citizen of the Unit-

ed States or placed under a foreign registry or

flag, or operated in violation of any provision

of this section shall be forfeited to the United
States" * * *.

Article 34, Chapter 2, Customs Regulations of

the United States, 1931

"Evidence of Citizenship of Owners and

officers: In addition to the oaths of citizen-

ship specified, a collector of customs may re-

quire the production of such further evidence
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as may be necessary to satisfy him that the
person is a citizen of the United States and
a proper notation of the evidence produced
should be made on the papers retained in the
collector's office, such as the number, date and
office of issue of officer's license or a sea-

man's passport or a citizen's passport, or the
same date as to a birth certificate or a natural-
ization certificate.

'

'

In the Margaret, 9 Wlieat. 419, 421, a forfeiture

was decreed under the same statute as in the case

at bar. There was a transfer, in Cuba, to a Span-

ish subject. The vessel thereafter sailed for the

United States under American docimaents. The

Spanish docmnents were in the custody of its Span-

ish master, who posed as a passenger. Of the trans-

fer, the court said:

"It was completely within the words of the
law, a transfer 'by way of trust and confidence'

to a foreign subject; the trust and confidence
being that the vessel should be reconveyed to

the American owner when the special purposes
of the transfer were entirely consummated.
* * * The case is brought within the very
terms of the act of congress, which does not

require a beneficial or bona fide sale, but a
transmutation of ownership 'by way of trust,

confidence or otherwise.' "

On the question of policy, the court said:

"But it is said that the case is not within

the policy of the act. What the policy of the

act is can be known only by its provisions; and



36

eYery section of it betrays a strong solicitude

on tiie part of the legislature, to trace and in-

spect every change of ownership; and for this

pui^pose, to require a public avowal of it, and
an alteration of the ships documents, so as to

exhibit, at all times, the names of all persons
who are the legal owners. The policy evinced by

this course of legislation is the encouragement

of American navigation and American ship-

building to the exclusion of foreign navigation

and foreign ownership and securing to Ameri-

can registered ships a preference, in all our

revenue transactions, over all vessels which
were not strictly entitled to the character. The
legislature foresaw that it would be impossible

for the officers of government to ascertain the

secret intentions of parties or the object of os-

tensible transfers of ownership. Whether such

transfers were bona fide, or colorable, for meri-

torious or illegal purposes, were matters of

private confidence, and could rarely be ascer-

tained by competent and disinterested proof.

To admit secret transfers of ownership to any
person, and especially to foreigners and al-

low at the same time, to the ships, the full

benefit of the American character, would be

hazarding the main objects of the act; it would
invite all sorts of contrivances to evade the

laws, and disable the government from possess-

ing means, to detect frauds. The correct course

of legislation was, therefore, obvious. It was
to lay down a strict and plain rule, requiring

all transfers to be made known from time to

time, as they occurred; and a sui^render of the

American documents when the legal owner-

ship passed to a foreigner, whatever might be

the secret trusts with which it was accom-

panied. The words of the section now under

consideration, are direct to this purpose; and
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so far from contravening, they support, in the
fullest manner, the general policy of the act.

They are not, then, to be construed in a more
limited sense than their obvious purport indi-
cates."

See also Central Vermont Transportation Co. v.

Durning, 71 F. (2) 273, affirmed in 294 U. S. 33,

for discussion of legislative history of this policy.

It is submitted that the transfer of the pos-

session of an American vessel to an alien, for any

length of time, and her operation and management

by the transferee, with or without a right to the

profits, with an understanding, oral or written,

that upon the performance of a certain condition

or occurrence of some event, there would be a re-

delivery of the vessel to the transferer, would be

a transfer "by wa}^ of trust and confidence" with-

in the purview of the statutes using that term.

A transfer "otherwise" than by way of trust

or confidence necessarily implies something less,

and was undoubtedh^ intended to embrace all trans-

fers, devices or means that might be resorted to

for the purpose of evading the law. The assignment

or mortgaging of the earnings of the TAHOMA, ac-

companied by a change of possession, operation

and management, would certainly constitute a

transfer by way of trust and confidence or other-

wise, the trust and confidence being that upon the
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payment of her debt, the vessel would be returned

to her record owner.

Viewed in the light of these statutes and the na-

tional policy, can it be contended that the transfer,

or the delivery of the possession and operation,

management and control of the TAHOMA by an

alien, with an interest in her profits, does not fall

squarely within the terms of the statute? Whether

the judicial enforcement of such a transaction

could be had in the courts of Canada is not the test

to be applied. But it is apparent that it would be

enforceable. Can it be doubted that an agreement

for the transfer of the TAHOMA from Pierce to

Himt, accompanied by a corresponding change in

her possession could not be enforced? As was said

of a similar transfer by the court in Margaret, 9

Wheat. 421, the fact that it was a fraud on the laws

of one country did not make it the less binding

as between the parties.

The case of tlie Pilot 42 F (2) 290, D. C.

cited by the appellants' brief (p. 33) not only fails

to support their contention on this point, but is

distinctly favorable to that of the appellee. In

that case there was an agreement to sell an Am-
erican vessel to a foreigner, but the vessel had

not been delivered to the purchaser, and in fact

was at another place. The coiu't held that since

there had been no delivery, there was no sale, and
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that in any event ample time remained before the

contemplated delivery in which the seller could

have obtained the consent of the Shipping Board to

the sale.

The conclusive answer to the appellants' conten-

tion as to the nature of the transaction is that

Johnson, who had no reason to favor appellee, re-

affirmed his previous three statements on his

deathbed and that Nickerson admitted their truth-

fulness.

The evidence is amply sufficient to show such

a transfer of the TAHOMA, with an attendant

right to her profits, as to sustain the forfeiture.

It is rare that so much evidence can be obtained

of an illicit transaction in a foreign country, neces-

saril}^ shrouded in secrecy. The transfer of the

TAHOMA is not reasonably susceptible of any

greater degree of proof. To require more would

completely nullify the law and make impossible

the attainment of the end intended by Congress.

The ease with which such a transfer can be hid-

den points to the probability that such transfers are

common and that the United States is defrauded

of much revenue.

in. A LETTER FEOM A LEGAL OFFICER
OF THE UNITED STATES CUSTOMS BUREAU
TO THE CLAIMANT DATED AUG. 29, 1933,
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PURPORTING TO BE IN REPLY TO ONE
FROM HIM WHICH WAS NOT PRODUCED
AND TO PROVE THE CONTENTS OF WHICH
NO OFFER WAS MADE, AND STATING THAT
THE "BUREAU PERCEIVES NO OBJECTION
TO THE CONSUL ISSUING FREE ENTRY
DOCUMENTS FOR THE FISH TAKEN BY THE
TAHOMA AT THE PRESENT TIME" IS INAD-
MISSIBLE:

When the claimant Pierce was on the stand, his

proctor asked him (R. p. 232) "Did you obtain per-

mission or consent of the Treasury Department at

Washington to the manner in which you were op-

erating the boat and fishing with her*?" to which

an objection was interposed and sustained. An of-

fer was then made of the following letter:

TREASURY DEPARTMENT
Bureau of Customs

Washington.

August 29, 1933
Mr. Winnie Pierce,

P. O. Box 396,

Prince Rupert, B. C.

Sir:

The Bureau is in receipt of your letter of July
29, 1933, in regard to the operation of the gas
ship TAHOMA as an American fishery.

The Bureau after careful consideration of the
matter, perceives no objection to the Consul
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issuing free entry documents for the fish taken
by the TAHOMA at the present time.

The State Department has been advised to this

effect.

By direction of the Commissioner:

Respectfully,

(Signed) H. A. HAYWARD
Assistant General Counsel.

"

Standing alone this letter is meaningless. No
offer was made to produce a copy or prove the con-

tents of the letter which elicited the reply from

Washington. It appears to be wholly incompetent

on and iiTelevant to any issue. If it is sought to

be implied that Pierce was given permission to

transfer the TAHOMA to Hunt, or allow Hunt to

operate it as the evidence shows, the answer is

that no one short of a dictator could authorize such

acts. It is well settled that the United States is

hot bound or estopped by the mistakes, negligence

or laches of its officers, or their acts, if such acts

are not within the scope of their authority (Wilber

V. National Bank, 294 U. S. 120, 123; 65 C. J. 1276,

Sec. 38). If the Secretary of the Treasury is vested

with any such authority or discretion appellants

have failed to point it out. They do not even dis-

cuss the point or cite a single authority on this

point or on the question of the admissibility of such

a communication.
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It is argued that the offered letter shows that

Pierce was still interested in the operation of the

boat. The answer to this is that Hunt, Ltd., used

Pierce just as it used Johnson in dealing with the

government of the United States—merely as a

dummy.

IV. SECTION 1615, TITLE 19, U. S. C. A., BY
VIRTUE OF THE PROVISIONS OF SEC. 328,

TITLE 46 U. S. C. A., IS APPLICABLE AND
CASTS BURDEN OF PROOF ON CLAIMANT
AFTER A SHOWING OF PROBABLE CAUSE
FOR THE SEIZURE.

Sec. 1615, Title 19, U. S. C. A., provides:

"In all suits or actions brought for the for-

feiture of any vessel, vehicle, merchandise or
baggage seized under the provisions of any
law relating to the collection of duties or im-
ports or tonnage, where the property is claim-

ed by any person, the burden of proof shall

lie upon such claimant; and in all suits or ac-

tions brought for the recovers^ of the value of

any vessel, vehicle, merchandise or baggage
because of violation of any such law, the bur-
den of iDroof shall be upon the defendant. Pro-
vided that probable cause shall be first shown
for the institution of such suit or action, to be
judged of b}^ the court."

Appellee contends that this section is appropriated

to the case at bar b}^ the provisions of Sec. 4380, R.

S. (46 U. S. C. A. 328), providing:
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"All penalties and forfeitures which shall

be incurred by virtue of this chapter may be
sued for, prosecuted and recovered as penalties
and forfeitiu'es incurred by virtue of the laws
relating- to the collection of duties and shall

be appropriated in like manner, except when
otherwise provided. '

'

U. S. V. Davidson, 50 F (2) 517, CCA-2; The Chi-

quita 41 P (2) 842 (D. C), affirmed by this court

in 44 F (2) 302. Appellants seek to distinguish these

cases on the ground that they each involve the use

of a vessel in a trade other than that for which

she was licensed. No reason is apparent why the

statute should not apply to suits involving the

use by a vessel of a certificate of registry to which

she is no longer entitled.

The Chiquita case (19 F (2) 417, 418, CCA-5) is

not in point. There the vessel was seized and sold

under admiralty process to satisfy a maritime lien

in a foreign country, and thereafter registered as a

British vessel. She was seized and proceeded

against by the United States on the theory that

she was still an American vessel. The court held

that her nationality had been completely divested

by a foreign court and that the burden to prove she

was an American vessel was on libelant. The de-

cision is absolutely silent on the question of the

burden of proof after a showing of probable cause for

seizure.
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Under this heading appellant insists that to

sustain the forfeiture the proof must be beyond a

reasonable doubt, and cites the Burdett, 9 Pet. 681,

682. However in Lilienthal Tobacco v. U. S. 97 U.

S. 237, 272, the court modified or at least dis-

tinguished its decision in the Burdett case, and in

United States v. Regan, 232 U. S. 37, expressly

disapproved it and declared that "the true measure

of persuasion is not proof beyond a reasonable

doubt but the preponderating weight of the evi-

dence" (U. S. V. Regan, supra, p. 50).

CONCLUSION

Appellee respectfully submits that the forfeiture

should be sustained because the evidence clearly

shows:

1. An agreement to take over the TAHOMA
from Pierce;

2. An execution of the agreement by the trans-

fer of the TAHOMA for the Wave;

3. Operation, control and management of the

TAHOMA by Hunt, Ltd., an alien;

4. A distribution of the earnings and profits

from the operation of the TAHOMA;

5. That Martinsen, an alien, was in command
of the TAHOMA as master, while John-

son was master in name only;
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6. Admissions by Hunt, Ltd., through the wit-

ness Nickerson, its general manager,

that the statements of Johnson are sub-

stantially true.

WM. A. HOLZHEIMER,
United States Attorney

GEO. W. FOLTA,
Asst. United States Attorney








